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LEONA CASE,

Plaintiff in Error,

vs.

THE UNITED STATES OF AMERICA,
Defendant in Error.

PETITION OF PLAINTIFF IN ERROR FOR
REHEARING

The Plaintiff in Error herewith applies to the

Court for a rehearing of the above entitled cause;

and that upon such rehearing the judgment of this

Court and of the lower Court be reversed, for the

reason that the Court m its opinion erred:



(1) In holding that the indictment omitted no

substantial element of the charge against her, and

in denying the motion in Arrest of the Judgment

herein.

STATEMENT

The Court in its opinion in disposing of Plain-

tiff's contention did so upon the following grounds:

(1) That the indictment omitted no substantial

element of the charge;

(2) That the indictment followed the language

of the statute, and therefore was sufficient;

(3) That she had the right to move for a Bill

of Particulars as to the nature and kind of fraud and

deception alleged to have been practiced by her;

(4) That in case of second prosecution for the

same offense she could prove the former conviction

by parol evidence of the specific fraud and decep-

tion by which the shipment of goods were procured.

ARGUMENT

I.

As to the Court's position that the indictment

omits no substantial element of the charge—the ele-

ments all being set forth in the statute—we would

say that we have combed the authorities, both Fed-



eral and State, and have been wholly unable in a

single instance to find that where an indictment con-

tained an allegation that the defendant did some act

or procured something by fraud is held to be any-

thing more than a bald legal conclusion; and upon

this score we call the attention of the Court to the

case of U. S. v. Ooggin, 1 Fed. Rep. 49. The Court,

in discussing the question whether a mere allegation

in an indictment that an act was fraudulently done,

says

:

"The indictment alleges no facts which con-

stitute the fraud; it is not shown how the fraud

was perpetrated, nor wherein the claim was

false, except that the defendant presented a claim

which he represented to be due to him by virtue

of a pension certificate, which had been thereto-

fore procured upon false and fraudulent proofs,

and by unlawful and fraudulent devices, and

without authority of law. What the false and

fraudulent proofs, and unlaw^ful and fraudulent

devices were, is not stated. The question is, are

these allegations sufficiently certain, and do they

contain statements of fact which will support a

conviction? My impression, upon the argument,

was that the objection urged by counsel for de-

fendant was one which went rather to the form

than to the substance of the indictment, and

that, as he had not moved to quash, his objec-

tion was not good in arrest of judgment; but

the rule is that any objection to an indictment



which would be good upon demurrer, is fatal on

motion in arrest, and this being so, the objection

to the indictment, if well grounded in law, may

be as well taken at the present stage of the pro-

ceedings as by motion to quash. In the case of

the U. S. V. Watkins, 3 Cranch, Cir. Ct. Rep.

441, the court had occasion to state the rule with

reference to certainty in alleging frauds in a

case of false pretences, and it was there held that

an indictment charging fraud should aver the

means by which the fraud was effected; that

fraud is an inference of law from certain facts,

and the indictment must aver all the facts which

constituted the fraud; that whether an act has

been fraudulently done is a question of law, so

far as the moral character of the act is involved.

To aver that an act was fraudulently done is,

therefore, to aver a matter of law and not a mat-

ter of fact. (See pages 456, 457, 458 and 459.)

* * * * * 3^^ i^ jg undoubtedly a sound

principle that an indictment charging fraud of

any sort ought to aver, with requisite particu-

larity, wherein the fraud consisted, and the

means by which it was effected, and I have been

unable to find any case which dispenses with

the application of this rule. It is true that many

of the niceties and technicalities with reference

to form in criminal pleading which once existed

are not allowed now to prevail, but I do not un-

derstand that there has been any relaxation of



the rule with reference to certainty and clear-

ness as to the matter charged. It is also a gen-

eral rule that in any indictment for an offense

created by statute it is sufficient to describe the

offense in the words of the statute.

**In the case of the U. S. v. Simmons, 96 U. S.

360, the Supreme Court had occasion to point out

the precise scope and limitations of this rule, and

after stating the rule Justice Harlan says, in the

opinion: 'But to this general rule there is the

qualification, fundamental in the law of criminal

procedure, that the accused must be apprised by

the indictment, with reasonable certainty, of the

nature of the accusation against him, to the end

that he may prepare his defense, and plead the

judgment as a bar to any subsequent prosecution

for the same offense.' And here, I think, we

strike the fatal point in this indictment; for, after

as careful and serious consideration as a case of

this nature requires, I am unable to see how de-

fendant could plead his present conviction under

this indictment, and a judgment thereon, in bar

of a second prosecution for the same offense. It

is alleged, only, that he presented to the pension

agent a claim for pension moneys under a pen-

sion certificate which was procured by false and

fraudulent proofs and unlawful and fraudulent

devices. The fraud should have been, by apt al-

legation, more particularly identified; it should

have been alleged what the proofs and devices

were, and wherein they were fraudulent; and it



is, in my judgment, immaterial when the proofs

were made, or devices resorted to—whether at

the time of presenting the claim, or at a time an-

terior—and when made, as the basis for obtain-

ing the pension certificate. If the fraudulent de-

vices has consisted of an act done when payment

was demanded, it would, I think, be clear that the

nature of the devices, or particular fraud prac-

ticed at the time, should be alleged, and, if this

is so, it seems also essential that they should be

alleged, though they were, in fact, practiced at

and before the time of obtaining the pension cer-

tificate. The offense, it is true, was once com-

mitted, not in 1867, but in 1877 and in 1878—

that is, a claim was presented for payment

at those times—but, going back to the origin

of the alleged fraud, I do not understand why
it is not as necessary to allege wherein the

fraud consisted at its inception, and when

made the basis for obtaining the pension cer-

tificate, as it would be, if it consisted of some

device practiced at the very time the claim was

presented for payment. It was necessary to show

the alleged fraud and the acts which constituted

it, on the trial, and it was, therefore, necessary

that it should be alleged, at least v\'ith sufficient

particularity to enable the defendant to plead

any judgment which might follow, as a bar to a

subsequent prosecution for the same offense.



It was stated upon the argument that what is

alleged in the indictment in regard to fraud in ob-

taining the pension certificate relates to the evi-

dence of the offense, and not the offense itself;

but it is not the presentation of the claim for pay-

ment which makes the offense, it is the presenta-

tion for payment of a false or fraudulent claim,

and as no fraud can be committed but by deceit-

ful practices, the particular deceitful practices by

which the fraud is alleged to have been commit-

ted, or which make the claim fraudulent, should

be to such extent set forth as to make the fraud

appear upon the face of the indictment. This

may be, to a certain extent, alleging the evidence

of the offense, but is it rather the statement of

essential facts which constitute the fraud, and

therefore make the presentation for payment of

the claim a criminal offense. The point is one

that cannot be made clearer by elaboration. I

rest my judgement upon the fact that the allega-

tions of the pleading are not sufficient, within

the rule stated by the supreme court, to apprise

the defendant with that certainty which the law

requires prepare his defense, and plead the judg-

ment as a bar to any subsequent prosecution for

the same offense.

Judgement must be arrested."

The act under which the Plaintiff in Error was
prosecuted slates that whoever by fraud or deception

shall obtain certain goods which constitute an inter-

state shipment shall be punished, etc. The gist of the
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crime is the procurement by fraud or deceit ; it certain-

ly cannot be said that this statute sets forth the ele-

ments of the offense. The elements going to make

up the fraud and deceit, not being set forth in the

statute, are left to the Pleader framing the Indict-

ment.

This phase is exemplified in the case of the U. S.

V. Britton, 107 U. S. 655; which was an indictment

under the laws of the United States providing that

every president, etc., of any National Bank who

embezzles, abstracts or willfully misapplies any of the

money, funds or credit of the Association shall be

guilty, etc. The offense in this case was the "wilful

misapplying'" certain funds. The elements compris-

ing the wilful misapplication were not set forth in the

statute, and the Court held that the Indictment to be

good against a general demurrer must specify the

manner and method of such misapplying. The court

on pages 660-1 of the opinion saying:

"The words 'wilfully misapplied' are, so far

as we know, new in statutes creating offenses,

and they are not used in describing any offense at

common law. They have no settled technical

meaning like the word embezzle as used in the

statutes, or the words 'steal, take and carry

away,' as used at common law. They do not,

therefore, of themselves fully and clearly set

forth every element of the offense charged.



It would not be sufficient simply to aver

that the defendant wilfully misapplied funds

of the association. This is well settled by

the authorities we have already cited. There

must be averments to show how the appli-

cation was made and that it is an unlaw-

ful one. These averments the pleader has in

these counts attempted to make by charging that

the defendant paid out the funds of the associa-

tion in the purchase of its own stock. But this

is not necessarily an unlawful use of the funds of

the association. It is not every purchase of its

own shares by an association that is forbidden.

"* * * The failure of the counts under

consideration to aver that the purchase of the

shares of the association was not necessary to

prevent loss upon a debt previously contracted

in good faith is a fatal defect. These counts

merely charge that the defendant willfully mis-

applied the funds of the association and then aver

a use of the funds, which, from all that appears

to the contrary, was a perfectly lawful applica-

tion of them. The result is that no offense is

described in the counts numbered from 37 to

56 inclusive."

Also to the same effect is the case of Martin v. U.

S. 168, Fed. Rep. * ;< * * This was an

indictment under the statutes of the United States

whereby every officer, having the custody of any

record, document or paper specified, who fraudulent-

ly takes away or withdraws any such record in his
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office or deposited with him or in his custody, shall

pay a fine etc. The Court in disposing of a demurrer

to the indictment said:

"There are in the indictment averments that

he unlawfully, and feloniously and fraudulently

and with intent to defraud, removed and with-

drew the roll with the intent to make a copy

thereof. But he is not liable to punishment under

this statute for 'the removal or withdrawal of the

roll unlawfully or feloniously unless he did so

fraudulently, and there can be no fraud' where

there is no endeavor or intent to injure or alter

a right or interest of any one, and where no right

or interest of any one is in fact injured or al-

tered."

"Where the words of the statute do not fully,

directly and expressly, without any uncertainty

or ambiguity, set forth all the elements neces-

sary to constitute an offense intended to be

punished, an indictment in the words of the stat-

ute is insufficient. The crime must be charged

with precision and certainty, and every ingredi-

ent of which it is composed must accurately and

clearly be alleged. To this end facts must be

stated, not conclusions of law alone. The aver-

ment that an act innocent in itself, but criminal

if fraudulently done, was done fraudulently or

with intent to defraud, is a bald conclusion of law

and is futile. A crime is made up of acts and in-

tent, and there must be set forth in the indict-
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ment with reasonable particularity of time, place

and circumstances. U. S. v. Cook, 17 Wall. 168;

U. S. c. Cruikshank, 92 U. S. 542, 558; U. S. v.

Carll, 105 U. S. 611, 612; Evans v. U. S. 153, U.

S. 584."

"This indictment, as well as the proof under

it, is fatally defective because it sets forth no

facts or acts which indicate any attempt or intent

of the defendant to injure or alter the rights or

interests of any one by his withdrawing and keep-

ing of the roll, or any effect to injure or alter any

such right or interest caused by the acts charged

against him. (205)"

The cases holding that an indictment in the lan-

guage of the statute is sufficient, it will be seen, are

those wherein the statute contains all of the elements

or ingredients of the offense.

II.

The Court in its opinion further held that the in-

dictment in the case at bar follows the language of

the statute, and that ordinarily is sufficient; and

cites the case of Leadbetter v. U. S. 170, U. S. 606. In

the cited case the defendant v/as indicted for carrying

on a wholesale liquor business without first having

paid a special tax as required by law. The indict-

ment failed to allege that the defendant sold any

liquor otherwise than allowed by law, or to set forth

the time and place of the commission of the crime.

The statute in the foregoing case under which the

accused was prosecuted, however, fully described the
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offense and set fourth all its elements. The court in

passing upon the sufficiency of the indictment there-

in said:

**The cases wherin it is held that an indict-

ment in the exact language of the statute is not

sufficient are those wherein the statute does not

contain all the elements of the offense, as in U.

S. V. Carll, 105 U. S. 611, where a statute against

passing counterfei't money failed [to aver the

scienter; but where the statute sets forth every

ingredient of the offense, an indictment in its

very words is sufficient, though that offense be

more fully defined in some other section."

In the case at bar the elements of the offense are

not set forth in the statute at all; the act makes it a

crime to obtain certain goods from an interstate ship-

ment "by fraud or deception." The elements of the

offense—being the specific fraud or deceit—are left

to the pleader to set forth in the indictment. In other

words, the words "fraud or deceit" as used in the

statute like the words "wilfully misapplied" have no

technical meaning as do the word "embezzle" or the

words "steal, take and carry away", as is succinctly

set forth in the case of U. S. v. Britton, 107 U. S., 665

(supra). The words fraud or deceit are mere generic

terms, and may embrace cases which fall within the

terms but not within the spirit or meaning of the

statute. And where this is so, the specific facts must

be alleged to bring the accused precisely within the

inhibition of the law (See 10 Enc. PI. & Pr. 487-8).
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III.

The Court in its opinion also held that the rule of

pleading requires that an indictment shall be suffici-

ently specific to clearly inform the accused of the

charge he is to meet; and that this rule is based upon

two grounds, namely:

(1) That the accused shall know distinctly the

nature and elements of the accusation. And that this

ground is met by the right to demand a Bill of Par-

ticulars—citing Durland v. U. S., 161 U. S., 306, 315;

(2) That the offense must be so described as to

make the judgment a complete defense to another

prosecution for the same offense. And that this

ground is met by the right to resort to use parol

evidence to show the subject matter of the former

conviction or acquittal—citing Dunbar v. U. S., 156

U. S., 180, 191.

To illustrate that the court's holding that the

Plaintiff in Error had the right to demand a Bill of

Particulars of the facts showing the fraud and decep-

tion, and thus cure their omission from the indict-

ment, is untenable, we call the attention of the court

to the case of U. S. v. Hopkins, 290 Fed. Rep. 219, 619,

(620-1) ; wherein it was held that an indictment under

the statute in question which fails to set forth the

facts constituting the fraud is bad on demurrer as al-
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leging a mere legal conclusion. With this, and the

other authorities cited by us in mind, we cite to the

Court the case of U. S. v. Tubbs, 94 Fed. Rep. 356,

wherein the defendant was indicted for mailing a cer-

tain letter giving information as to the obtaining an

article intended for procuring an abortion. The in-

dictment failed to set forth the contents of the letter

alleged to have been mailed. The court, in allowing

defendant's motion in Arrest of Judgment and an-

swering counsel's contention that the defendant

might have moved for a Bill of Particulars, said:

"Counsel for the United States seeks to avoid

the criticism of Defendant's counsel concerning

these counts by answ^ering that a Bill of Partic-

ulars might have been demanded by Defendant

in case he was not sufficiently informed of the

nature of the crime charged against him. This

position involves a mistaken opinion of the office

of a Bill of Particulars, which may be granted on

motion of defendant in the discretion of the court

in cases where the indictment is good as a plead-

ing, and where the court, in its discretion, should

be of the opinion that the defendant was entitled

to some further information before compelling

him to go to trial. To hold that the right to de-

mand a Bill of Particulars will cure a bad plead-

ing would make the returning of a good indict-

ment by the grand jury discretionary with the

court, which cannot be entertained for a moment.

It is because the indictment is good against
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a general demurrer that the defendant is com-

pelled to resort to a motion for a Bill of Particu-

lars. If it is bad he has his remedy by demurrer

or motion in arrest. (360)

"In Cochran v. U. S., 157 U. S. 290, the court

in speaking of an indictment—in that case an

indictment under the National Banking Act

—

said:

" 'But the true test is not whether it might

possibly have been made more definite and cer-

tain, but whether it contains every element of

the offense intended to be charged to sufficiently

apprise the defendant cf what he must be pre-

pared to meet, and in case any other proceedings

are taken against him for a similar offense,

whether the record shows with accuracy to what

extent he may plead the former acquittal or con-

viction.'

"We have here the law as laid down by the

Supreme Court of the United States for the guid-

ance of the court, and applying the test thus pre-

scribed, a micre glance at the counts of the indict-

ment in question demonstrates to the reader that

they fail far short of coming up to the require-

ments of the law, in this: there is nothing al-

leged in the counts which identifies the letter

alleged to have deposited. If the defendant

should be convicted or acquitted on either one of
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these counts, it is impossible to ascertain how he

could plead the judgment in bar or any prosecu-

tion brought against him for mailing prohibited

letters at Alcester, S. D., at any time within the

Statute of Limitations. The indictment and plea,

when the exemplified copy of the record should

be offered in evidence would be the only means

of ascertaining as to what issues were litigated,

and the court trying the case would be unable to

ascertain from the counts now in question what

letter it was intended to charge the defendant

with having mailed unlawfully. (359)."

Also to the same effect is the case of Floren v. U.

S. 168, Fed. 961, where the Court used the following

language

:

"It is not material to the present issue that

the defendant demanded no bill of particulars,

and none were furnished. Where an indictment

is so fatally defective in its statement of the facts

alleged to constitute the offense charged that a

conviction or acquittal upon it constitutes no de-

fense to another prosecution for the same of-

fense, a bill of particulars cannot cure it. The

office of such a bill is to give to the defendant

some further information to which the court

deems him entitled are in cases ixi which the in-

dictment is substantially good. The granting or

refusing of such a bill of particulars is descre-

tionery with the court. (964)."
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A bill of Particulars, therefore, can never cure an

indictment which at any stage of the proceedings is

subject to a general demurrer. And the case of U. S.

V. Hopkins, (supra), distinctly holds that the failure

to set forth in an indictment in a prosecution, under

t'^^d same identical statute upon which plaintiff in

error was convicted, the specific facts constituting the

fraud or deceit renders such indictment subject to a

general demurrer.

Durland v. U. S. 161 U. S., 306, cited in the

Court's opinion to sustain its holding, was a case

where defendant was indicted under a statute for

devising a scheme intending to defraud by the use

of the United States mails. The court held in this

case that the omission in an indictment for violation

of such act to state the names of the parties intended

to be defrauded and the names and addresses on the

letters, is satisfied by the allegation, if true, that such

names and addresses are to the Grand Jury unknown.

The statute in question set forth all the elements of

the offense, including the means and \method by

which such fraud was to be effected; and the indict-

ment of this case followed the wording of the statute.

IV.

In answer to the Court's holding that parol evi-

dece may be resorted to for the purpose of showing

former jeopardy, we call the court's attention to the

case of U. S. v. Brazeau, 7S Fed Rep. 464, which was
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a prosecution for depositing in the United States

mails newspapers containing indecent matter. The

indictment failed to allege that the newspaper were

addressed; and in sustaining a motion to quash, the

Court on page 466 of its opinion says:

''The rule that parol testimony may be re-

sorted to to establish the defense of a prior con-

viction or acpuittal, does not remove the require-

ment of reasonable customary particularity in

describing the offense. In Durland v. U. S., 161

U. S. 314, it was contended that the names and

addresses of the parties to whom letters were

sent should be stated so as to inform the defend-

ant as to what parts of his correspondence the

charge is made, and also to enable him to defend

himself against a subsequent indictment for the

same transaction. It was held that the omission

to state the names and addresses on the letters

is satisfied by the allegation, if true, that such

names and addresses are to the grand jury un-

known. This case, though not deciding the ques-

tion of the necessity of an allegation that the

letters were addressed, impliedly recognizes the

propriety at least of either setting forth the

specific addresses or of excusing the omission by

an averment that it was to the grand jury un-

known. * * * * It is sufficient to de-

cide that an allegation that the newspapers were

addressed or that direction was given for mailing

or delivery is requisite, not as a matter of de-
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scription or identification of the unmailable ar-

ticle, but as an averment of an essential ingredi-

ent in the offense, and that the ingredient is not

supplied by the general averment that the news-

papers were deposited for mailing and delivery."

In the indictment in the case at bar there was no

allegation that the specific elements going to make
up the fraud and deception were "unknown to the

grand jury;" and had such allegation been inserted,

as the foregoing citation holds to be requisite, it is

palpably plain that the prosecution would have ad-

mitted that they were unable to prove the violation

of the statute by Plaintiff in Error. This, itself, shows

that the facts constituting the fraud are matters of

substance and comprise the elements going to make
up the offense; and their allegations in an indict-

ment are not mere matters of form. Parol evidence

for the purpose of showing a former conviction or

acquittal may be resorted to only for the purpose

of showing the identification of persons or articles

or the description of property. vVe have come

acrosc no case wherein such parol evidence may be

resorted to other than for these specific purposes.

In Dunbar v. U. S. 156 U. S., 180, cited in the Court's

opinion, the defendant was indicted for smuggling

"prepared opium" under a statute which prohibited

importing into the United States any merchandise

contrary to law. The contention was that the de-

scription of the property smuggled, namely, "pre-

pared opium," was broad enough to include opium in
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certain forms and conditions; some of which were

dutiable, and some not. It is plain that while this in-

dictment was subject to a motion to make more de-

finite and certain it, however, contained all the ele-

ments of the offense. The Court held that:

*'The description was so precise and full that

he (the defendant) could easily show a judgment

under this indicment in bar to any subsequent

prosecution, and that parol testimony is often

requisite to show the identity of goods in order

to sustain a plea of once in jeopardy. (191)."

This petition for rehearing is respectfully sub-

mitted.

DAN E. POWERS,
and FRANK E. SWOPE.
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